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1:1-5.4(a)2

Leib Klein, Esq., for respondent

. Record Closed: January 17, 2018 PR A Decided: March 5, 2018"

.BEFORE KATLEEN M. CALEMMO, ALJ: |

Michael Weissman (Weissman or respondent) appeals an order of suspension

issued by the Motor Vehicle Commission (Cpmmpssmn) for operating a-vehicle while

! The imtial decision was prepared and ready to be fi Ied on Fnday March 2, 2018, but due to a snow storm !
and power outage affecting the Quakerbrldge office, the decision was not filed until Monday, March 5, 2018.
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suspended The Commlssloanroposed to: suspend respondent s drlvrng prrvrlege for 180\

days pursuanttoNJSA 39: 3-40 NJSA 395-30 andNJAC 13:19-10.8.
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Respondent -submitted a timely request for a “hearing. The Commrssron transmitted this

. matterto the Office of Administrative Law,(OAL), where it was frled on September 1, 2017

as a contested case N.J. SA 52:14B- 1 to<-15; N J. SA 52:14F-1 to-13. The hearing
was conducted November. 21, 2018. The record remarned open to allow respondent’s

attorney to file.a post—hearrng submrssron I cIosed the record on January 17, 2018 after
recerpt of respondents closrng brief. . . : A o
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Havrng consrdered the documentary evrdence and testrmony, whrch is not drsputed ‘

and con3|der|ng the credrbrllty of the wrtnesses, \I FIND the followrng FACTS:

3 Courtney Davrson (Davrson) testrf ed on behalf of the Commission. She rndlcated that

the respondent drove. while he was suspended The Commrssron prepared a scheduled
notice of suspensron on January 15, 2016 (P- 2) which indicated that respondent’s’ drlvmg
prlvrleges were to be suspended on March 14, 2016 forfallure to answer a Summons issued
in New York Respondent was stopped and’ trcketed for delayrng traffi ic in New Jersey on

June 5, 2016 (P 1) The suspension order was prepared on June 8, 2016. (P 3)‘

‘ Respondents driving® prrvrleges were restored on June 22 2016 (P-4 ) OnAugust 3, 2016

the Commission sent another scheduled suspensron notrce (P-5) suspending respondent’
dnvrng privilege as of August 20 2016 for 180 days.for operatmg a motor vehicle durrng a

period of driving pnvrlege suspension, as shown by ithe. delay of traft' ic V|olat|on on June 5,

. 2016. The order of suspension prepared on June 8, 2016 had an effective. suspenSIon date

of May 24 2016. (P -1 and P- -3) Davrson stated that the January 15, 2016 notice of a

scheduled )suspen3|on was adequate notice even though the order of suspension. was not

prepared until June 8, 2016 S

s

\
s
\ 4
\
3
LI S
\
“

The Commlssron |ssued a notice of scheduled suspension, dated July 27 2016. '1
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Respondent testified that he had no k'nowl%edge that his drivi‘ng privileg‘es had been
suspended when he was stopped in Lakewood on June 5,'2016 for a traffic violation. The
police officer who issued the ticket did not inform hirn that his license was suspended and he
was issued no other tickets. He testified that heshad no knowledge that his license was
suspended until he received a copy of the June 8 2016 order of suspension in the mail,
followrng his traffic stop. Upon receiving the order in the mail, he stopped driving. Hé
rmmedlately paid the restoration fee on Jure 21, 2016 and his driving privileges were
re‘stored: (P-4.) He stated that he never would hafve driven if he knew that his license had
been suspended. He was aware of the ticket in Buftalo, New York It was issued on October
15, 2015. “ Due to the difficulty in going back to Buffalo_ to defend this ticket, he requested
extensions of his: court dates and' had to hire ainf attorney to represent him. Numerous
extensions were given. He-had no way of knowing that his license had been suspended
when he operated his motor vehicle on June_ 5, 2016. He questioned how he could be
penallzed for driving after May 24, 2016, when the order suspendlng his driving privileges
was not prepared until June 8, 2016, three days after h|s traffic vrolatlon

On November 28, 2016, respondent attended a pre-suspension conference with
the Commission concerning the proposed 180-day suspension. (P-6.)

LEGAL ANALYSIS AND CONCLUSION

| \N.J.A.C. 13:19-10:8 provtdes fora™ 80—day; suspension of driving privileges when
It is shown that a driver has operated a vehicle duri;ng a period of suspension. The record
clearly reflects that the Commission is seeking t suspend respondent’s privileges for
driving on June 5; 2016, and that the order sUspen:ding his‘privileges was not issued until

June 8, 2016, even though notice had been'sents“in January that the license would be

- suspended as of March 14, 2016. The record further reflects that once respondent

became aware of the order of suspensron he addressed the issue immediately, and
restored his license on June 21, 2016.
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N.J.S.A: 39-3-40 states in pertinent part that “No person . . . whose driver’s license
has been suspended . . . shall personally operate a motor vehicle during ‘the period of .
suspension . . .” Based on the foregoing, | CONCLUDE that respondent did not operate a
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motor vehicle durrng a period of suspensron as the order suspending his privilege was not

issued until three days after the incident for which the Commission seeks to suspend, actually
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Based upon the foregoing, I ORDEFi that the Commission’s action suspending
respondent s New Jersey driver’s Ircense for 180-days is hereby REVERSED. Respondent's
appeal is hereby GRANTED
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| hereby FILE my initial decision with the CHIEF ADMINISTRATOR OF THE MOTOR

i

-

VEHICLE COMMISSION for consideration. -

This recommended decision may be edopted, modified or rejected by.the CHIEF
ADMINISTRATOR OF THE ‘MOT‘OR \iEHICLtE COMMISSION, who.by law is authorized to
make a final decision in this matter. If the Chief Administrator of the Motor Vehicle
Commission does not adopt, modify or reject this decision within fort\"y-t; ive days and unless
such time fimit is otherwise extended this recommended decision shaII become a final
decrsron in accordance with N. J SA. 52 14B-10.
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%
W|th|n thlrteen days from the date on whlchi this recommended decision was malled
to the _parties, any party may fi le written exceptlons with the CHIEF ADMINISTRATOR OF .
THE MOTOR VEHICLE COMMISSION, 225 East State Street, PO.Box 160, Trenton, New

Jersey 08666-0160 marked “Attention: Exceptlons " Acopy of any exceptions must be sent
to the judge and to the other part|es
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March 5, 2018 -

DATE ‘ - KATHLEEN M. CALEMMO, ALJ
| : )
|

Date Received at Agency: - .. March 5, 2018
? Date Mailed to Parties':‘ T S ,tMarch 5, 2018
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For petitioner: =~ - o ol
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‘Courtney Davison, Driver Improvement Anaflyst 3

For respondent: o \ S i ]
 Michael Weissman N
~ " EXHIBITS \
For petitioner: . ‘ p | - | “ i
P-1  Certified abstract e : ’
P2 Copy of schédule_d sust\igansior{ notice, dated January 15, 2016 . , )
v P-3  June 8, 2016 Shs_pens'io*h.Orderli o
” P4 June 22,2016 Restoration Notice
| P5 - July 27, 2‘0‘16"Scheduled Suspension Notice .
7 ‘ Y Conferenqé Report
v For respondent: : ‘

None*®




